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'1st Session. 


CITIZENS OP GEOIIGIA—CLAIMS ON CREEK INDIANS. 


February 5, 1828. 

Read, and committed to a Committee of the M'hole House to-morrow. 


Mr. McLean, from the Committee on Indian Affairs, to which the 
subject had been referred, made the following 

REPORT: 

The Committee on Indian .Affairs, who were instructed, by a resolution 
of the House of Representatives, of the 18th of December, to inquire 
into the expediency of providing, by law, to carry into full effect, the 
fourth article of the treaty of the eighth of January, 1821, between 
the United States ami the Creek Indians, so far as it relates to the 
claims of the citizens of Georgia against the said Indians, for injury 
done prior to the year 1802, report ; 

That, on the eighth of January, 1821, a treaty was made and con- 
(Juded, at the Indian Spring, in the Creek Nation, by Daniel M. 
Forney, of the State of North Carolina, and David Meriwether, of 
the State of Georgia, specially appointed for that purpose, on the part 
of the United States; and the chiefs, head men, and warriors, of the 
Ci-eek Nation, in council assembled. In the fourth article of which 
treaty, the United States are bound, among other things, as a con¬ 
sideration for certain lands, ceded by the Creek Nation to the Go¬ 
vernment, to pay to the State of Georgia whatever balance might be 
found due by the Creek Nation to tlje citizens of ^^eorgia, whenever 
the same should bp ascertained, in confcrrrmdffuWi’the reference made 
by the Commissmiers of (Georgia, and the chiefs, head men, and war¬ 
riors, of the Creek nation; to be paid in five annual instalments, 
without interest; provided the same should not exceed the sum of two 
hundred and fifty thousand dollars ; the Commissioners of Georgia 
executing to the Creek Nation, a full and final relinquisliment of all 
the claims of the citizens of said State against the Creek Nation, for 
property taken or destroyed, prior to the act of Congress of one 
thousand eight hundred and two, regulating trade and intercourse 
with the Indian iribes. To this treaty there is appended an article 
of agreement, entered into at the same time and place, between the 
Commissioners a])pointed by the Governor of the State of Georgia, 
for and on behalf of the said State, and the chiefs, head men, and 
warriors, of the Creek nation of Indians, whicii is in the following 
words ; to wit : ‘‘ Whereas, at a conference, opened and held at the 
Indian Spring, in the Creek Nation, the citizens of Georgia, by thv 
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aforesaid commissioners, have represented that they liave claims to a 
large amount against the said Creek nation of Indians ; now, in or¬ 
der to adjust, and bring the same to a speedy and final settlement, it 
is hereby agreed by the aforesaid Commissioners, and the chiefs, 
Iicad men, and warriors, of the said nation, that all the talks had ujwn 
the subject of these claims, at this place, together with all claims on 
either side, of wliatever nature or kind, prior to the act of Congress 
of 1802, regulating the intercourse with the Indian tribes, with the 
documents in support of,them, sliall he referred to the decision of the 
Tresident of the United States, hy him to be decided npon, adjusted, tU 
quidated, and settled, in such manner, and under such rules, regula¬ 
tions, and restrictions, as he shall prescribe: Provided, however, if it 
should meet the view^s of the President of the United States, it is the 
wish of the contracting parties, tliat the liquidation and settlement of 
the aforesaid claims, shall be made in the State of Georgia, at such 
jilacc as he may deem most convenient for the parties interested, and 
the decision and award thus made and rendered, shall he binding and 
obligatory upon the contracting parlies.^* 

The Commissioners of Georgia, did, also, at the same time and 
place, in pursuance of the stipulations of the said fourth 'section of 
the treaty, execute to the Creek nation, a full and final relinquish¬ 
ment of all the claims of the citizens of said State against the Creek 
nation, for property taken or destroyed prior to the act of Congress 
of 1802, regijlating intercourse with the Indian tribes.” The Com¬ 
mittee, in order to possess themselves of all the information in the 
Department of War, in relation to the proceedings w hich have been 
had under the provisions of the said fourth section of the treaty, 
and the aforesaid agreement, addressed a letter to the Head of that 
Department, whose answer, together with copies of instructions giveh 
under the direction of the President of the United States, to the Com¬ 
missioner by him appointed to carry the same into effect, and, also, a 
copy of the opinion of t|m Attorney General, and of a letter address¬ 
ed to the Governor of ^oV’gia StTbject, are herewith submit¬ 

ted to the House. By these documents it appears, that the President 
of the United States appointed James P. Preston, Esq., of Virginia, a 
Commissioner to receive evidence in support of, and, under the di¬ 
rection of tlie President of the United States, to liquidate and settle 
the said claims. The said Commissioner, in pursuance of the said 
fourth article of the treaty and the agreement, and in conformity 
with the wish of the parties, as contained in said article of agree¬ 
ment, did proceed to Athens, in the State of Georgia, where he re¬ 
ceived the cvivlence in support of such claims, as w'ere considered as 
erabratxd within ihc provisions of said treaty : upon which pro¬ 
ceedings, the President of the United States j has decided under which 
decision there lias been paid, to the citizens of Georgia, the sum of 
one hundred and one thousand three hundred and nineteen dollars 
and twenty-two cents; leaving in the hands of the Government, of 
the sum stipulated as applicable to the payment of tlic claims of the 
Citizens of Georgia, as provided for in the said fourth section of tl>e 
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treaty, the sum of one hundred and forty-eight thousand six hun¬ 
dred and eiglity dollais and sevciity-tight cents, any part, or the 
whole of which, may, in tlm opinion of the Committee, be applied, 
Under the direction of the Presidetit of the United States, to the pay¬ 
ment of any claims, whi( h, in his opinion, come witliin the spirit and 
meaning of the said ti-caty and agreement, U', indeed, all such have 
not already been adjusted and paid. 

It is alleged, in belmlf of some ofthcl claimants, that injustice has 
been done them, by the decision of the President of the United States, 
in refusing, 1st. To allow interest upon the claims. 2d. In refusing 
any allowance for the increase of female slaves. Sd. In refusing pay¬ 
ment for property which had been destroyed by the said Indians. In 
reference to tlic first allegation, it was certairdy a matter left to the 
judgment of the President by tlic })artics ; and he had power to allow 
the interest claimed, or wholly to reject it. This pfoposition seems 
to have received his serious consitleration : as will apjjcar by a refer¬ 
ence to tbe opinion of the Attorney General of the United States, on 
that subject, herewith submitted ; which opinion is adverse to its al¬ 
lowance; as he contends, upon a fair construction of the provisions of 
the treaty, and which opinion \\ as confirmed after great deliberation 
by the Pi esident. Among other objections to tliis item, the Attorney 
General urges, as the Committee think, with great force and proprie¬ 
ty, the extravagant price wincli seems to have been fixed ujKm tho 
property wliicb has been paid for. Negroes, of all ages and descrip¬ 
tions, seem to liave been fi.xed at an average of 1SS65 80, each ; 
horses, of every description, old and young, large and small, at an 
average estimate of S87 41, each. 'I'nis fact, might certainly, veiy' 
properly enter into the consideration of the President, in exercising 
his discretion as totlie allowance of interest. The 2d exception taken 
in behalf of the claimants—the refusal to allow compensation for the 
increase of female slaves—is a question, which , it appears, has also 
been determined by the President; and the Committee are not ap¬ 
prized of the reasons by which he was , governed in rejecting this 
item, but presume it must have been upon the i-casonable supposition, 
that the witnesses liad reference to the probability of such increase in 
fixing the value of that species of property. The 3d objection is, the 
refusal to allow compensation for propei'ty destroyed by the Creek 
nation of Indians. The Committee have carefully examined the in¬ 
structions given to the Commissioner, appointed to liquidate those 
claims, under the direction of the President, and they can find nothing 
therein contained, which would exclude any such claims, which ouglit, 
in the opinion of the Committee, to bo paid. No official information 
has been given, or specific case referred to, upon whicli the Commit¬ 
tee could exjiress an opinion as to the jiropricty of the decision. 
They, however, entertain the opinion, that the citizen, whose property 
may have been destroyed by tlie said Indians, is as much entitled, 
under the provisions of the said 4th article of the aforesaid treaty, to 
indemnity, as if such property had been in existence, at the execution 
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of said treaty, subject, however, to the exceptions particularly speci¬ 
fied and set foi th in the aforesaid instructions. 

The Committee, on their first examination of this subject, entertain¬ 
ed some doubts, whether, upon a fair construction of the said 4th arti¬ 
cle ot tlie treaty, and the agreement ther<*unto appended, tlie Indians 
would not be entitled to any balance of the two hundred and fifty 
thousand dollars, which might remain, after satisfying the claims of 
the citizens of Georgia ; and, in such case, that Congress would not be 
authorized to legislate upon the subject, without the consent of both 
the contracting parties. It will be'perceived by the House, that, by 
express provision in the treaty, tlic United States arc bound to pay 
to the citizens of Georgia a sum, not exceeding $ 250,000, for said In¬ 
dian tribe, “ whenever the claims shall be ascertained, in confonnihj 
with the reference made by the Commissioners of Oeors'ia, and the 
chiefs, head men, and warriors, of the Creek nation of Indians.” The 
article of agreement, executed by the Commissioners of Georgia and 
by the said Indians, expressly provides, that the whole of the claims 
shall be referred to the decision of the President of the United States, hi} 
him to be decided upon, adjusted, liquidated, and settled, in such mari¬ 
ner, and under such rules, regulations, and restrictions, as he shall pre- 
scribe ; and his decision and award, when made, shall he binding and 
obligatory upon theparties.” If, then, the Indians could claim the residue 
of the money, the President, having been appointed the sole arbiter 
between the parties, by the Commissioners of Geoi*gia and the In¬ 
dians, and they having expressly provided tliat his arbitrement should 
be final and conclusive, it would ceidainly be improper for Congress 
to interfere w ithout consent, as aforesaid. But the Cornmittee, on 
more mature deliberation, believe that it was not the intention at the 
time, and that a fair construction of the aforesaid 4th article of the 
treaty, will not entitle the Indians to any balance that may remain of 
the aforesaid sum, after satisfying tl»e claims of the citizens of Geor¬ 
gia, as aforesaid ; and tliat, therefore, it would be competent for Con¬ 
gress to legislate lipbn the subject, if it shoold be deemed necessary. 

Vour Committee, however, entertain the oj>inion, that it is entirely 
com])etent for the President of the United States to allow, and cause 
to be paid, any and all claims intended to be provided for in said 
treaty, if, indeed, any such exist, which have not been already ad justed 
and paid. The President is the tribunal to which the citizens of Geor¬ 
gia have expressly agreed their claims slM)uld be referred, and 
whose decisiot), they have also agreed, should he final and conclusive. 
The Committee hav e no official information of any decision, which 
may have been made upon any of those claims, which, in their opinion, 
calls for the intervention of Congress ; and, believing that the Presi¬ 
dent has power to liquidate and adjtist any which ought to be paid, 
deem it inexpedient to legislate upon the subject; and the Committee, 
therefore, ask to he discharged from the further consideration of the 
subject. 
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The aforegoing report having been read, Mr. Thompson, of Geoiv 
gia. moved that the following be i-cccived as a substitute for the same : 

That, by the 4th article of the treaty roncludcd at tire Imlia'n 
Spring, on the 8th day of January, 182f, between the United States 
and tim chiefs, head men, ami warriors, of tiie Creek nation of In¬ 
dians, the United States stipulated and bound themselves to pay to 
the State of Gi'orgia, in five annual instalments, without interest, the 
balance which should be found due from the said nation to citizens of 
said State; provided tlie same should not exceed the sjun of two hun¬ 
dred and fifty thousand dollars ; to be ascertained by adjustment to 
be made conformable to reference agi'ecd upon between Cominission- 
ci s on tlie part of Georgia, and the said chiefs, bead men, and w ar- 
riors, of said nation, on the day and year aforesaid, on condition that 
the said Commissioners should execute a release to said nation of all 
claims of citizens of said State, of w hatever description, against said 
Indians, for property taken or destroyed by said Indians jmior to the 
a(‘t of Congress, passed in 1802, regulating intercourse with Indian 
tribes. That the Commissioners on the part of the State of Georgia 
di<l, in due form, execute tlie release contemjilated by said treaty ; 
which release, conjointly with tlie assumption by the United States of 
the debt due from the said nation to the citizens of Georgia, and the 
acceptance by the Commissioners of Georgia of tlie obligation thus 
entered into by the United States, to pay said debt, not only effected 
an entire exoneration of said Indians from all claims of the citizens 
of Georgia against them, hut it placed the United States in the pre-^ 
cise relation, to the Georgia claimants, in which said Indians stood 
prior to the conclusion of said treaty, with this single exception ; the 
United States were bound to pay a sum, not exceeding a certain 
amount, in five annual instalments, w itliout interest, instead of an un¬ 
limited sum. That the reference, by the agreement between the 
Georgia Commissioners and the chi^S, head men, and warriors, of 
said nation, wa.s made to the President of the United States, in his of- 
feial character; who, in the adjustment of the claims so referred, 
adopted a rule of construction foreign and contrary to the obvious 
instructions of the parties w ho made the reference. It is clear that 
the treaty referred to, was intended to supersede all other treaties 
made w ith said nation, in refei’encc to said claims : and yet the rule 
of construction adopted by the President, consults other treaties made 
with those Indians, long prior to the treaty of 1821. it is equally 
clearly dcducible from the treaty of 1821, as well as from the agree¬ 
ment between the Georgia Commissioners and those Indians, that all 
claims which originated prior to the passage of the act of Congress 
before referred to, predicated upon the taking ci* destruction by the 
Creek Indians of property w Inch belonged to the citizens of Georgia, 
if satisfactorily established, were intended, by the contracting parties, 
to be allow'ed and paid out of the two Iiundrcd and fifty tliousand dol¬ 
lars which was stipulated to be paid by the United States. Yet the 
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rule t)f constriirtion adopted by tbe President, in the adjustment of 
tlic claims so refeirctl, excludes all chums founded upon the destruction 
of })roperty (which belonged to citizens of Georgia) by said Indians, 
ns well as upon the increase of slave-property taken by them and car- 
lied u'.\ ay. It will be perceived, on an examination of the 4th article 
of the treaty of 1821, before referred to, that claims, founded upon 
(he (lestruclion of jiropcrty, arc included, clearly contemplated, and 
provided for. Thererore, as no satisfactoiy reason is, or can be, ad¬ 
vanced* why this class of claims should be totally excluded, justice to 
the claimants, as wi ll as a regard (o the obvious intention of the con¬ 
tracting parties, re piires that all claims, coming witliin this descrip- 
iioii, wiiich may be satisfactorily established, should be allowed and 
paid. A careful examination of the merits of the claims founded ujion 
ihe increase of slave-property, taken and carried away by those In¬ 
dians, Nvill lead to a similai* result. Those who arc at all conversant 
withtiiC considerations wliich form tltc criterion by which the v.alucof 
•slave property is estimated, know tliat a much higher value is set on 
a female slave, in consequence of an anticipation of increase. Thcrc- 
txiVG, as tlie ciaimaut, whose female slave was taken by those Indians 
find carried away, iiad a property in expectancy, in the anticipated 
issue of such slave, the iirincijilcs of common sense and common jus¬ 
tice reepiire that sucii incieasc slionhl be returned, or that the claim¬ 
ant should receive, as an equivalent, the value of such increase, at 
t!ie time he consented to take such equivalent in lieu of liis property. 
'I'he ilousc will recollect, that, by legal provisions, in tlic State of 
Georgia, (which is a couimnu law principle,) the issue ot a female 
slavcfollows the condition of tlic mother; licnce, iji an action of tro¬ 
ver and conversion, for the recovery of a female slave, who may have 
liad issiie after the conversion, if the plaintift' oi\ claimant proves his 
right of jiroperty in, with his riglit of posses-^ion of, the mother, he 
r’ccoverssuch issue with the mothei'. 

'I'lie question of interest alopc remains to he considered. While 
it is readily admitted tliat ftrTujfffrSfatex'iire exempted from tiie 
pay merit of ??<Yrrr.sf on the amount whicli has been or maybe adjudged 
10 be due from tlie Creek Indians to the citizens of Georgia, by the 
express jirovisions of the treaty of 1821, it is believed that a careful 
investigation of this question will lead to the conclusion, that inter¬ 
est ought to be allowed ami paid out of the g 250,000, (the max¬ 
imum stipulated to be paid by the United States,) on the amount of 
all sums which have been, or may be, satisfactorily cstablislied, 
founded iqion the capture and detention, as well as upon the dfslrtic- 
Hon, by said Indians, of property wliich belonged to citizens of 

Oeor« ia, prior to tlic-— day of-—, 1802 ; to be calculated 

from the date of such capture and detention or destruction, to the 
ilate, of the paynu*»t to be made by the United States. 

Hy the treaty of 1821, before referred to, the United States stipu¬ 
lated to jmy to* the State of Georgia a sum not exceeding S 250,000, 
Its part consideration for laud which the Creek nation of Indians 
reded liv said treaty to tlie United States. Under the operation of 
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the rule of consh’uction adopted by the President of the Uniled States, 
in the adjustnient of the claifus I'eferred to, the sum of S 101,3 J 9 22 
alone has been applied to the payment of those claims, leavini^, of 
the S250,000, an unexpended balance of S 143.680 73. If none of 
the claims provided for by the treaty remained still unpaid, a question 
would arise as to whom thi.s large balance rightfully belongs—the Uni* 
ted States or the Creek nation of indians? It is believed that a refer¬ 
ence to the treaty, with the transactions immediately connected with it, 
w ill afford to the House sufficient reason to conclude, that the Indians 
considered the g 200,000 w liicli the United States stipulated to pay, 
in mone]ft to the Creek nation^ with the addition of such a sum as 
should be found due, from those Indians, to citizens of Georgia, stipu¬ 
lated to be paid to the claimants by the United States, an equivalent 
for the territory ceded by the treaty ; and that the Indians did not 
look to any balance of the S 250,000, which might remain after the 
payment of the Georgia claims, as belonging to the nation. 

For it is rcasonabble to suppose that tiie Georgia Commissioners, 
who represented the claimants in the negotiation, urged the stipuha- 
tion of a sum sulKcicntly large, in tlieir estimation, to cover tlie claims 
which might be established against the nation ; while the Commis¬ 
sioners on the part of the United States iaboi-cd for the stipulation of 
as limited a sum, as a strict regard to a commendable liberality ; a 
desire to effect an adjustment ot a difliculty of long standing'; the prin¬ 
ciples of justice, and the interest of the United States—would justify or 
require; and, that the Indians, satisfied to receive the S200,000, in 
money, from tiie United States, with an entire release from the Geor¬ 
gia claims, as an equivalent for the land ceded by them to the United 
States, were content, therefore, to leave the ailjusimcnt of the amount 
which should be stipulated to pay tlmsc claims, to the Georgia and 
the United States’ Commissioners. Even an admission of the force 
ol any argument wliicli may be dedutible from the provisions of the 
treaty, in support of the claim of the Creek nation, to such unexpend¬ 
ed balance, v^ ould leave the question jjLS Uuwiwch party —the United 
Statt;^..qr —does such balance rightfully belong, still doubt¬ 

ful. T1 lic question then occui*s, wliether the Georgia claimants have 
not a better right to such unexpended balance, or to so much of it as 
will pay them a reasonable jier cent, interest, Irom the date of the 
cornmenceinent of these claims until final payment, on the amount of 
claims which imve been, or may he, established, than cither the Unit¬ 
ed States or the Indians ? The admission of those claims now, is 
conclusive evidence that the claimants were entitled to, and ought to 
have received from the Indians, at the time the property was taken or 
destroyed, the whole amount of money whicli has been, or inav he, 
adjudged to the claimants, as the valuecf their property. Many of 
the claimants lost their all by the depredations of those Indians ; in 
consequence of whicli, they have ever since waged a ceaseless con 
fiict with poverty and all its concomitant evils. They were depriv¬ 
ed of the use of the capital wdiich they had vested in the properU 
which was thus taken away or destroyed by the Indians; and which 
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formed their only means of bettering their pecuniary condition. Jus¬ 
tice, therefore, re<|uircs that a reasonable allowance should be made in 
favor of the claimants, for the damages which they have sustained, by 
being wrongfully deprived of the use of their property. 

The use ot any and all propeity, on hire, rent, or lease, by the uni¬ 
versal suffrage of mankind, entitles the bona fide owner to some con¬ 
sideration, in retuiM) for such use. As the claimauts have been de>- 
prived of the use of the capital which they had vested in the proi)erty 
thus taken away or destroyed by the Indians, while those Indians 
have enjoyed the benefits resulting from its use, it does seem that com¬ 
mon sense, as well as the principles of common justice, require that 
a reasonable per cent, interest per annum should he allowed to the 
claimants, on the amount of all claims which have been, or may he, 
established under the provisions of the treaty of 1821, from the date 
of the origination of the claims, to the time of final |)ayment. Be¬ 
lieving that the provisions of tlie treaty of 1821, the intentions of the 
contracting parties, as well as the principles of justice, require that 
claims of tlie citizens of Georgia, founded upon the capture and de¬ 
tention, or upon the destruction, by the Creek Indians, of property 

wliich, prior to -^— 1802, belonged to those citizens; with claims 

founded upon the increase of slave property, so taken and carried 
away ; as also, the claim of interest on the amount which has 
been, or may be, adjudged to the claimants as the value of their lost 
property, to be calculated from the date of the claim to the day of final 
payment, ought to be allowed and paid to the claimants, out of the 
8 250,000 stipulated to be paid by tlm United States to the State of 
Georgia. A hill to effect that object is herewith submitted. 


A BILL 

To carry into full ^elTfft'^fmrfh'hrnde of the treaty of the eighlJi of 
January, eighteen hundred and twenty-one, between the tinifed States 
and the Creek nation of Indians, so far as relates to the claims of 
the citizens of Georgia 'against the said Indians, for injury done prior 
to the year eighteen hundred and two. 

Be it enacted by the Senate and House of Representatives of 
the United States oj" America in Congress assembled, That the Presi¬ 
dent of the United States he, and he is hereby, authorized to cause to 
be adjusted and paid, to full indemnity, out of any money in the Trea¬ 
sury, not otherwise appropriated, any claims of citizens of the State 
of Georgia, under the fourth article of the treaty of the cightli of 
January, eighteen hundred and twenty-one, between the United States 
and the Creek nation of Indians, winch have not been heretofore ad¬ 
justed and paid, on the following principles : All claims which have 
not heretofore been adjusted and paid, founded upon the capture and 
detention, or destruction, or upon tlie increase of slave property, cap- 
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tui’cd and carried away by said Indians prior to the act of Congress 
regulating intercourse with Indian tribes, passed in eighteen hun¬ 
dred and two, if satisfactorily established, shall be allowed atnl 
paid. 

Sec. 2. .9nd be it further enacted, That there shall be an interest 
of per cent, per annum allowed and jiaid on the amount of all 

claims so adjusted, or to be adjusted, founded upon tlje destruction, or 
upon the captui*e and detention, by said Indians, of property uot ca¬ 
pable of increase, which belonged to citizens of Georgia prior to 
eighteen hundred and two, to be calculated from the date of such de¬ 
struction, or capture and detention, until final payment; and that a 
like per cent interest per annum be allowed and paid on the arnoujit 
of all claims so adj\jsted, or to be adjusted, founded upon the ca]>turc 
and detention, and increase, of slaves carried aw’ay by said Indiai^s, 
to be calculated from the eighth of January, eighteen hundred and 
twenty-one, to final payment. 

Sec. 3. And be it further enacted, That if, on the adjustment of 
the aforesaid claims, the amount found due, w ith the amount already 
paid, shall exceed the sum of two hundred and fifty thousand dollars, 
the President be, and he is hereby, authorized to cause a fair and 
equitable distribution of the unpaid balance of the two huiulred aud 
fifty thousand dollars, (stipulated in the aforesaid treaty to he paid by 
the United States to the State of Georgia,) to be made amongst the 
claimantsi, in proportion to the amount which may have been, orsliall 
be,' found due to them, respectively. 


CONGRESS OF THE UNITED STATES, 

In the House of Representatives, 
December 18, 182r. 

On motion of Mr. Thompson, 

Resolved, That the Committee on Indian Affairs be directed to in¬ 
quire into the expediency of proyidiug, by law, to cariy into fttll effect 
the fourth. a»*tieid of-the treaty of the eighth of January, 1821, be¬ 
tween the United States and the Creek Indians, so far as it relates to 
the claims of the citizens of Georgia, against the said Indians, for in¬ 
jury done prior to the yeai* 1802. 

Attest, M. ST. CLAIR CLARKE, Clerk. 


, Department of War, 

January 24, 1828. 

Sir : I have the honor of handing yon, hcrewidi, the report of the 
Clerk in charge of the Indian business of this Dej)artment, with the 
accompanying documents, on the subject of the claims of citizens of 
Georgia, under the Creek treaty. 

I have the honor to be, your obedient servant. 

JAMES BARBOUR. 

ThE Hon. William M’Lean, 

Chin, Comm, on Indian Affairs. 

2 
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t)EPARTMENT OF WaH, 

Office Indian Jffiairs, January 18, 1828. 
Sir : In obedience to your directions to report to you such informa¬ 
tion as the recoi ds of this Office may contain, and whatever else may 
be applicable to the letter, of the 9th instant, from the Hon. William 
M Lean to you, in which he asks— 

P ir st. ‘‘Has the amount due to the citizens of Georgia (as provided 
to be paid by the 4tli article of tlie treaty with the Creek Indians, and 
the agreement appended thereto, of the 8th January, 1821,) been as¬ 
certained, according to the 4 th article of said treaty 
Second. “How much has been paid 
'I'hird. “ Has interest in any instance been allowed 
Fourih. «■ Has the increase of the female slaves been, in any in¬ 
stance, allowed 

f'ifth, “Is any act of legislation on the part of Congress necessary 
to enable the President to act, or to enable the citizens of Georgia to 
obtain their just claims 

lo submit copies of instructions to the Commissioners appointed to 
carry into effect the provisions of the fourth article of the ti eaty afore¬ 
said, and of certain letters to the then Governor of Georgia. 

Under the commission aforesaid, the amount due thecitizens of Geor¬ 
gia was ascertained, and the whole amount, as reported under said 
commission, has been paid. No interest was allowed, nor was the 
demand for the value of the increase of female slaves admitted. 

I'hc commission has been closed by the final award, and the instal¬ 
ments all paid, amounting, altogether, to S 101,319 22. 

If it be deemed proper to open it, it is presumed it may require le¬ 
gislative provision, to that end ; as, also, for such provision as it may 
be esteemed proper to make for cases not recognized in the instructions 
under which the^Commissioner acted; and these embrace interest, 
and the incrcuse'of slaves, ^tc. 

Respectfully submittedfT ' .. 

THO. L. M’KENNEY, 

To the Hon. James Barbour, 

Secretary of War, 


Department of War, 

Jipril 5f 

To James P. Preston, Esq. Richmond, Va. 

Sir : I am directed by the President to inform you that he has 
fixed upon the second day of July next, as the time at wdiich you Will 
commence your duty as Commissioner, to decide on the claims of the 
citizens of Georgia, under the late treaty with the Creek Indians, and 
has fixed on Athens, in that State, as the place at which you will hold 
your sittings for that purpose. The Governor of Georgia has been 
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infwmed of your appoinment as Commissioner, aiid the time and piace 
designated for the discharge of your duty; and he has been requesteil 
to inform the parties interested, of these facts. You will accoi-dingly 
repair to the place, and be prepared to enter on your duties at the 
time sjjecified. You are authorized by tlie President, to api>oiui a 
clerk, with a compensation at the rate of g3 per diem, with his neces¬ 
sary expenses; whose duty it shall be to take charge of, and preserve 
all "of the documents connected with the claims presented for decision, 
and to keep a fair record of your proceedings and decisions. WImii 
you have made the appointment, you will repoi't the name of your 
clerk to this De}>artmcnt. 

I enclose to you, for your guidance in the discharge of your duties, 
a copy of the late treaty with the Creek Indians, duly certifiejl, w ith 
a copy of the agreement between the Commissioners of Georgia and 
the Chiefs of the Creek nation, and the relinquishment, by the former, 
of Ihe claims of the citizens of Georgia against the said nation. 

By reference to the treaty and the agreement between the Commis¬ 
sioners of Georgia and the Chiefs of the Creek nation, you will per¬ 
ceive that the claims w hich are to be the subject of your decision, ai'e 
those of the citizens of Georgia against the Creek nation, and that 
they are to be decided under such rules, regulations, and restrictions, 
as the President shall prescribe. 

In the discharge of your duty, the first point which, will claim your 
attention is, what arc the description of claims which, on a fair and 
just construction, are comprehended in the provisions of the treaty. 
To determine which, satisfactorily, it will be proper to consider, in 
the first place, what arc the descriptions of claims, which, under such 
a construction, are clearly not comprehended in its provisions. 

Of the description of excluded claims, you w ill consider the follow ¬ 
ing classes: 

1st. All claims originating in contract or agreement between in¬ 
dividuals of the State of Georgia and of the Creek nation, unless as¬ 
sumed by the latter, previous, to tUc sigiH*t«re of the treaty, in full 
CQUWfcii*. ,ayCtti’ding to their usage in such cases. 

The propriety of excluding this class must, on a little reflection, bo 
quite obvious. The treaty provides for claims against the nation, and 
not for claims against individuals belonging to it* A contract, or 
agreement, unless assumed in the manner specified, is a claim against 
an individual only, and, consequently, not provided for hy the treaty, 

2d. All claims against the Seminole Indians. 

The Seminole Indians residing in Florida, though connected, in 
some degree, w ith the Creek Indians, do not constitute a part of their 
nation. They have never been considered as such by the United 
States. We have been at w ar w ith the Seminoles without being at 
war, at tlie same time, with the Creeks, and with the latter, without 
being with the former. In the various treaties which we have held 
with the Creeks, including the present, they have not been represent¬ 
ed. Being a distinct people, claims against them, however originating, 
are not comprehended in the treaty. 
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3(J. All claims originating subsequent to the 30th March, 1802, 
the date of the approval of the act regulating trade and intercourse 
with the Indians, and to which the treaty refers. 

The treaty itself having fixed on this period, the reason fin* the ex¬ 
clusion of this class requires no observation. 

4tii. Ail claims originating in depredations committed in a ^riod 
of hostilities or previous thereto, if not provided for in the treaty 
which follow'cd such hostilities. 

The exclusion of tliis class rests on a principle perfectly wellestah- 
Jished between civilized nations, and is believed to be equally applica¬ 
ble to Indian nations. In its application in this case, it will exclude 
all claims originating previous to the treaty with the Creek nation, 
made at New York, the rth August, 1790, (of which I enclose a copy,) 
except for slaves provided to be given up by the 3d article of said 
treaty; and those originating subsequent to the date thereof, and pre¬ 
vious to tlie 29th June, 179fi, tlie date of the treaty at Colerain, (a 
copy is enclosed,) except for the proi>erty provided to be given up in 
the 7th article. 

5th. Claims provided for by the 2d article of the treaty cf Fort 
Wilkinson, (a copy of which is enclosed,) concluded i6th June, 1802. 

The 2d article of tlic treaty provides for that description of claims, 
(originating subsequent to the treaty of Colerain,) which the act, re¬ 
gulating trade and intercourse with the Indians, to which reference 
has already been made, had provided for, and stipulated 5,000 dollars 
for the payment of the same. That you may be able to ascertain the 
extent of this class of claims, I enclose to you a cojiy of the said act, 
to the 14th section of which, I would particularly invite your attention. 

It is bclieve<I that there cannot be much doubt or hardship in ex¬ 
cluding this class of claims: for, besides the question whether the 
operation of the 2d article of the treaty does not wholly release tlie 
Creek nation from the claims for which it provides, and the prcsninp- 
tion that they must have been Iqng since paid, if tliere be any which 
arc not paid, the provision of the frbatjnfbt^ tbis purpose is still in 
force, and the sum provided for the payment, which is stilf unexTiatf^- 
cd, will prevent any injury from resulting to individuals who may 
hold such claims- This constiiiction will, in fact, operate to the bene¬ 
fit of the citizens of Georgia, who may have claims against the Creek 
nation, as it enlarges the fund out of wliich they are to be paid, by 
adding what may remain of the 5,000 dollars stipulated for that pur- 
2 )osc by the treaty of Fort Wilkinson to the 250,000 dollars stipu¬ 
lated in the late treaty for the same purpose. 

6th. Claims originating in acts prohibited by the laws. 

It is believed, that the propriety of excluding this class of claims 
will not require any observation. It will be, however, proper to re¬ 
mark, that the nature of the claim against the Creek nation, prior to 
the conclusion of the treaties of New York and Colerain, being de¬ 
termined by tliose treaties, the effect of this exclusion will only reach 
such as originated subsequent to the date of the latter, and previous to 
the passage of the intercourse act, that is, between the I6th June,. 
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1796, ami SOth March, 1802. During this period of time, the only 
acts of Congress in force, relating to our intercourse with the Indians, 
were those of the 19lh May, 1796, ami 3d March, 1799, both of 
which contairfed provisions, almost exactly the same, as tire act of 
SOth March, 1802, of which I Irave enclosed a copy. In the margin 
of that copy, you will see the variations between them noted; by re¬ 
ference to which, you will readily perceive w-bat acts w'ere prohibited 
in relation to the Indians, during the period under consideration, and 
consequently were such as could give rise to no just claims against 
the Creek rration. 

By referring to these sevci'al classes of claims whicli are nrrt in¬ 
cluded in the provisions of tire treaty, it will appear that the descrip¬ 
tion of claims provided for may be comprised under the following 
classes: 

1st. 'Claims for negroes belonging to the citizens of Georgia, who 
were prisoners among the Creeks at the date of tire treaty of Mew' 
York, and who were to be delivei’cd np rriider the sairl treaty, hut 
have irot been surrendered, or satisfaction made for the sanre. See 
3d article of the treaty. 

2d. Claims for negroes and other property taken subsequent to the 
treaty of New York, and in possession of the Creek Indians at the date 
of the treaty of Colerain, and not delivered up, or lor which satisfac¬ 
tion has not been made. See 7th ai’ticlc of the treaty. 

3d. All claims against the Creek nation, originating subsequent 
to the date of the last treaty, and previous to tire passage of tlie act 
regulating trade and intercourse with the Indians, viz. belwecn tlm 
29tli June, 1796, and SOth March, 1802, not falling within t!.c de¬ 
scription of claims pi’ovided for by the 2d article of the treaty of Fort 
Wilkinson, or any other of the enumcraterl classes of claims wdiich 
arc not provided for by the treaty. It is believed that the greater 
portion of the claims for this period w ill be found to have or iginated 
in the absconding of slaves, or straying away of cattle or horses from 
the owmers into the Creek nation. 

■4 Lh.- tlw* citizens of Georgia of a private nature origin¬ 

ally, but which have been assumed by the Creek nation previous to 
the date of the late treaty. 

When a claim is admitted, you will determine its amount l)y the 
value of the property at the time at which tl»e right a<'ei'ucd to the claim¬ 
ant against the Creek nation, whicli time you will particularly note. 
Thus, the amount of the claims for negroes, or other property, to be 
surrendered under the treaties of New York, or Colerain, will be de¬ 
termined by the value of the property at the time at ivhich it ought to 
have been surrendered. In tlic same mttnncr, the amount of claims 
originating between the 29tli June, 1796, and SOtii March, 1802, will 
be determined by the value of the property at the time at which the 
claims originated against the Creek nation, lake, for example, the 
case of an absconding slave, or a horse straying into the Creek na¬ 
tion. Neither of these acts of themselves constitutes a claim against 
the nation. In order to this, the owner must have regularly rc< la!m' 
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cd Ins property from the individual into whose possession it camey 
and, failing to obtain it, must have made his demand through tiie 
agent, or Government, on the nation, for redress. On the refusal, or 
neglect of the nation to give redress, Jiis claim commenced against it ; 
and, consequently, it is at that time the value of the property ought 
to be determined. 

Claims founded in the assumption of the nation w ill be determined 
by such assumption, as to thoir amount and commencement. 

It remains to give you some instruction as to the proof by wliicli 
ciHinis ought to be sustained, and the iTiode of your proceeding# 

Ihe claims being of a long standing, will require, in llie proof and 
investigation, much caution. If the length of time will make it diffi- 
cult to establish just claims, it w'ill, at the same time, furnish great fa¬ 
cility in passing those that are fraudulent ; and if the former considera¬ 
tion calls for liberality, the latter equally demands vigilance in ex¬ 
amining the proofs by which the claims arc attempted to be substan¬ 
tiated. In this difficulty much must he left to your sound discretion. 
The oath of the claimant, to he taken before a justice of the inferior 
court, or court of ordinary, will, in all cases, be required, in which 
he will state the time, place, and circumstances, under which the 
claim originated, in a manner so specific as to enable you to deter¬ 
mine whether it may be embraced in either of the several classes which 
have been stated to be excluded oi* comprehended in the treaty. Ho 
will also state in his oath the value of the property at tlie time at which 
the claim originated, and will state, that the property has never been 
returned,' or satisfaction received, or reprisal made, for the whole or 
part, it such should he the fact, or, if partially received or made, to 
what extent. In case of the death of the original claimant, or where 
the person claiming is not personally acquainted with the facts, the 
oath will he to the best of his knowledge and belief; and, in all 
cases, the court, before whom it may be taken, will certify the degree 
of credibility to w liich he may he entitled, Tiic oath of the claimant, 
as to the facts cotfstituting the claim,supported hv at least 
one disinterested witness, whose oath must he taken in thes^'e man¬ 
ner as tlic claimants, and whose credibility must he certified by the 
court. In this class of claims, originating in the assumption of the 
nation, should that assumption be of recent date, or being of a long 
standing, if not made with the knowledge or assent of the agent, it 
will constitute ii strong presumption against its fairness, and will re¬ 
quire the strongest and most unquestionable proof to sustain it ,* and, 
even with this precaution, if the assumption has been recent, the cause 
of the delay ought to be satisfactorily explained ; or, if it has been 
made long since, the cause of the delay of payment ought, in that 
case, to be explained. The nature of theproof in the case of absconded 
slaves, or strayed horses or cattle, has been indicated in the example 
wliicli has been given as to the manner of ascertaining the amount in 
value of that description of claims. I will, however, summarily, 
state the proof which ought in these cases to he furnished; 1st, proof 
of ownership; 2d, of the loss or absconding ; Sd, of being found in 
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possession of an Indian of the Creek nation ; 4tli, of the usual de¬ 
mand in sucli cases ; 5tli, of refusal to surrender ; 6th, of application 
totlie nation through the Government or agent, and refusal or neglect 
of the nation to cause the surrender, or make satisfaction. 

After what has been said, it is believed that you will be at no loss 
as to the points which ought to be proved in each description of claims ; 
always noting that the claimant must have been a citizen of Georgia 
at the time the claim accrued. 

It is probable that the evidence which has been, from time to time, 
taken to establish the claims, and which has been deposited in the ar¬ 
chives of the State, may, though it cannot be admitted to establish 
them, furnish you with useful information in testing the proof whicli 
may be adduced for tliat purpose ; and in order that it may be open to 
you, I have written to the Governor requesting him to furnish you 
with all the aids to be derived from the archives of the State. The 
records here vvill probably furnish much light, particularly as 
to the most important claims ; and in order that you may be put in 
possession of it, you will, weekly, furnish a summary of such claims 
as you may have examined, giving the name of the ciaimant, the na¬ 
ture of the claim, and the time of its origin, with such remarks as yoti 
may think will expedite the investigation here, such as the correspond¬ 
ence which may appear to have taken place with the agent, &c. 

As soon as you can detei*mine the time which will be required for 
the performance of your duty, you will fix on a period for your final 
adjournment, of which due notice will be given to the citizens of the 
State, through the Governor. You will then close your proceedings, 
and, duly certifying your record and decisions, transmit them, witli 
the documents and proof adduced in favor of the claims, comprehend¬ 
ing both those that may be admitted or rejected, classed under their 
proper heads, to this Department, in order that they may be laid be¬ 
fore the President for his approval. 

Your compensation, and that of your clerk, will commence from the 
time of jour respective appointmeftta,.. and- will continue until your 
final adjourninofit, allowing you a reasonable time for you to return 
to your respective homes. Your necessary expenses, including your 
clerks, will be paid on an account stated and certified by yourself. 
Your own compensation will, as I have verbally stated to you, be at 
the rate of eight dollars per day, with your necessary expenses. 

I have, &c. 

Your obedient servant, 

J. C. CALHOUN. 

Department of War, 

11/A JunCf 1821. 

To Ben. James P. Preston^ Commissioner^ ^c. 

Sir : At the request of the liegislatiirc of the State of Georgia, com¬ 
municated through the Governor, the President has reconsidered the 
instructions which were originally given to you as a Commissioner, 
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to adjust, under the laje treaty, the claims of the citizens of Georgia 
against the Creek nation, and 1 am directed by him so to enlarge them, 
that they may embrace the claims provided for by tlie treaties ot Au¬ 
gusta, Galphinton, and Shouhlerbone, entered into Uetsveeu the State 
of Georgia and the Creek nation, jn’evious to the year 1790. You 
will accordingly consider your instructions which limited the cteims 
of the citizens of the State of Georgia jwevious to that date, to tlm 
provision contained in the treaty of New York, to be so enlarged 
to embrace tlie claims which are provided for by any of five ijbqve 
mentioned treaties. 

The treaties are contained in the digest of the laws of Georgia, 
which you can obtaitj, I presume, witlmut difliculty. 

It is not impossible, from the great length of tinio which lias 
from the commencement of tliese claims, that there may be some which 
are just, but, to the support of which, the proof required cannot be ad¬ 
duced. Should there be any such, whicli, on a full examination, you 
should consider as fair claims, you will arrange tliem into a distinct 
class, and transmit them, witli jour final report, to this Department, 
to be laid before ti»c President, ter his special decision, accompanied 
with your opinion, and Such observations as you may think proper to 
make. In all cases of this description, the claimant will make oath 
as prescribed in the original instructions, that lie cannot furnish such 
proof as is required by the regulations, and that he has produced the 
best evidence which can be obtained, in support of his claim. 

To remove the impossibility of mistake, it is proper to observe, that, 
it is not intended that the certificate of the Court, as to the credibility 
of tl»e claimant, or witness which is required w the instructions, should 
be founded on personal knoivledge. It will be sufficient if the Court 
is satisfied as to their credibility, whetlier it rests on personal know¬ 
ledge or not. 

A copy of this communication has been transmitted to the Governor, 
with a request that he would give it the necessary publicity. 

J. C.'CAtHTirDN. 


Extract of a letterfrom J. C. Calhoun^ Secretary of 9f''ar, to his Excel¬ 
lency John Clark, Milledgeroille, Georgia, dated 

Department of War, 

Q7th June, 1822. 

"The President has examined, with great care, the decision of Gen. 
Preston, on the claims arising under the treaty with the Creek In¬ 
dians, and although he thinks the value of the property, in almost all 
of the cases, very high, and the proof, in many instances, not such as 
to bring the claims strictly within the provisions of the treaties under 
which they rise, yet, on due consideration, he has confirmed the de¬ 
rision of the Commissioner in favor of the claims. He has also al* 
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lowed tlic claims in all of the cases which he recommended to the fa¬ 
vorable notice of the President, with the exception of those of New¬ 
som and Trice, whicli are not supported by the depositions of the ori¬ 
ginal claimants, nor their representatives, as required by the regula¬ 
tions established by the President. The whole amount of the claims 
so allowed, is S 88,702 62,* of which I enclose a certified list of the 
names of the claimants, and the amount which has been awarded to 
each ; and a remittance is made to you for the first instalment, agreea¬ 
bly to the stipulation of the treaty. 

On the question of interest, the President took the opinion of the 
Attorney General, who reported unfavorably to its allowance, which, 
after much consideration, the President has approved. Tire opinion 
of the Attorney General, which has not yet been formally drawn out, 
will be transriiitted to you when it is completed, and will disclose the 
ground on which the claim for interest has been disallowed.*^ 


Office of the Att’y Generai. of the U. S. 

July zmh, 1822. 

Sir : I have reconsidered the opinion which I had the honor to ex¬ 
press to you on the llth ultimo, touching the allowance of interest on 
the Georgia claims under the treaty of the 8th January, 1821, with 
the Creek Indians, and proceed to give you the result of this more 
deliberate examination. 

The stipulation of the treaty under which the question arises, is in 
the following words : “ and as a further consideration for said ces¬ 
sion, the United States do hereby agree to pay to the State of Geor¬ 
gia whatever balance may be found due by the Creek nation to the 
citizens of said State, whenever the same shall be ascertained, in con¬ 
formity with the reference made by the Commiss ioners of Georgia 
and the chiefsjhe^-mcn, and warTiors,*7if i:he Creek nation, to be 
paid ifirfiftfinfWaTinstalments, without interest, i)rovided the same 
shall not exceed the sum of two hundred and fifty thousand dollars. 

By the agreement between the Commissioners of the State of 
Georgia and the Creeks, annexed to the treaty, these claims are re¬ 
ferred to the decision of the President of tlie United States; and the 
Commissioner appointed by the President has reported the amount of 
the claims, exclusive of interest: the President having reserved for 
his own consideration the question of interest, it is on this question 
that my opinion is required. 

I. The first consideration which strikes the mind on this subject is, 
that this is a question which arises between sovereign and indepen¬ 
dent States, in transactions between whom the allowance of interest, 
unless where it is expressly stipulated, or arises on contracts of loan, 

* This amount was allowed under Preston’s commission, and the difference between 
it and the sum stated (to wit; $ 101,319 22) under a subsequent pne- 

TH. L. McKENNEY. 
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is, it is believed, without example. It might, therefore, be safely as-’ 
Sinned, in the front of this examination, that interest not having been 
expressly stipulated in this case, and the case not being one of con¬ 
tract ot loan, the demand of interest is in conflict with the usage of 
nations, and, therefore, ought not to be made. 

II. riiere is another general consideration which belongs to the 
subject, ami which is this : the United States, in this case, have taken 
the place of the Indians ; they have agreed to be rCvSponsible as the In¬ 
dians were responsible ; and, therefore, the same principles and usages 
should be applied to the liquidation of these claims in relation to the 
United States, as if they were still to be paid by the original debtors, 
the Indians; and it is believed that a claim of interest against a na¬ 
tion of Indians, or tlie payment of interest by them, would be with¬ 
out a i)i eci?dent: in a treaty with them, in such a case, nothing more, 
it is believed, could be ex|)ccted to be gained, or has been asked, than 
ilie return of the property, or its fair value, at the time of the conver¬ 
sion of itto tlicir use, without any addition whatever of interest or 
damages. 

HI. To come more closely to the subject, intcresf is not a thing of 
course; it is in no case a part of the debt, nor is it a necessary conse- 
<i«enjcc of the debt. By the polity of many nations, it is forbidden in 
all cases ; and by those whose laws allow it in cases between indivi¬ 
duals, it is not allowed as a matter of rigid in every case; on the 
Aontrary, it is allowed only where the character of the contract ex¬ 
pressly covers tlie claim of interest, as in jicnal bonds, where the pe¬ 
nalty exceeds or equals the claim, or where the parties have, by their 
contract, expressly stipulated for its payment, or where the circum¬ 
stances of the case call for its allowance as matter of equity in the 
particular instances; in whole classes of cases it is, as a general rule, 
disallowed ; and one of these classes is the case of unliquidated da¬ 
mages;' These priucipj^s are no where more clearly stated, nor more 
ably and amply illustrated', tTiarT in "Ml*; Jefferson’s correspondence 
with Mr. Hammond, in 1792. See 1 vol. of State TapS^^pStTt.' Let 
us test the question of interest by these principles. 

• 1. This is a claim of interest on unliquidated damages. Laying 

aside the criminal character of the charges in which some of these 
claims arc alleged to have originated, aiul considering them civilly, 
these claims are either for trespasses committed by the Indians on the 
property of the citizens of Georgia, or for the conversion to their own 
;usc of property of those citizens which had strayed within the Indian 
limits ; in both"aspects, diese claims sound in damages, and in damages 
.uidiqnidated until the report of the Commissioner was made: being 
ihen a claim of interest on unliquidated damages, the claim is cxclud- 
.ed by the rgeneral rule. 

2; This is not a claim of interest on a penal bond or specialty, nor 
in a case in wliich the parties have expressly stipulated to pay it; un¬ 
less, then, there be something in the nature of the claim to call for its 
payment as a matter of equity in this particular instance, there is, ac¬ 
cording to the principles already stated, no ground for the claim. 
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\Vliat, then, is the nature of the debt itself on which this claim of in¬ 
terest arises; and wliat are the circumstances under which this debt 
presents itself as raising the (luestion of interest ? 

1. The nature of the debt. The United States have agreed to pay 
to the citizens of Georgia whatever may he.foujul due to them by the 
Creek nation. The nature of this debt was to be asc^rtaineil only by 
reference to those antecedent ti*eaties which had been made between 
the Creeks and the State (»f Georgia, and between the Creeks and the 
United States, acting in this behalf for the State of (ileoigia, to 
which this treaty of 8th January, 1821, must be considered as liaving 
relation. These treaties are those of Augusta, in 1783, Galphinloii, 
1785, Hopewell, 1786, Shoulderbone, in the same year, &c. In ail 
these treaties, the stipulation on the part o)‘ tlie Indians, which fixes tlio 
character of this debt, is, to restore all the negroes, horses, and other 
property now (that is at the time of tlie respective treaties) in the nu 
tion, to such person as the Goveriior slmuh! appoint, Ac. Not a word 
concerning compensation for the detention, nor comjicnsatiou for any 
negro, horse, or other animal that had previously died of disease, oi- 
had been consumed in the use. It is simply a naked engagement on 
the part of the Indians to restore the specific projierty, so far as it 
could be done; that is, so fai* as the property was still in being, and 
within their reach. Here the stipulation stops : this is the whole ex¬ 
tent of the duty or debt. 

The United States, in assuming the responsibility of the Indians 
under these treaties, undertake to do only what tlie Indians ought to 
have done; that is, to restore the sjiccifu; jiropcrty within the reach of 
the Creek nation at the date of each treaty; hut this being iinpracli- 
cablc, the only thing that I'emains to be done, and which is practica¬ 
ble, is to pay, in commutation, the value of the article at the time at 
which it should have been delivered ; all beyond this would be da¬ 
mages for the detention, with respect to which the treaties contain no 
stipulation. This claim of damages might be the subject of a new 
treaty, and, being admitted by tim -4ferreeks, might become a debt. 
But tiiey migitt n'ot admit it; tlicy might have counterpoising claims 
{Uid complaints to balance and extinguish the ulterior demand of da¬ 
mages for the detention. It is enough, however, that, at present, 
they have not admitted any such claim ; that the treaties actually ex¬ 
isting, which constitute the measure of the present debt, stop at the 
engagement for the specific property, of whicli the value at the time 
is the fair representation, and that we are only homiil to pay what 
has been already gained by treaty, not what might might be gained by • 
further negotiation. 

Let it he admitted that the State of Georgia might, in the negotiations 
which led to tliese tiHjaties, have fairly claimed a stipulation for damages 
for past detention, or damages on the future noii-dclivcry of the projier¬ 
ty ; yet treaties, voluntary treaties, are always tlie effect of mutual 
concession ; each jiarty surrenders something of what he deems his 
rights, and nothing can be claimed, by virtue of the treaty, cxcejit 
Avhat has been expressly stijiulatcd to be done. All beyond this is 
matter of negotiation between the jiarties themselves, for the adjust- 
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ment of which,, they alone are competent, because they alone are in¬ 
formed of the reciprocal grievances which must enter necessarily 
into such farther negotiation. The treaties, therefore, in this case, 
furnishing the sole measure of the debt, and stopping with the en¬ 
gagement for the return of the specific property, the value of that 
property, at the time, becomes its substitute and representative, and is 
all that the citizens of Georgia could demand of the Creeks on the 
face of these treaties, and is consequently all that they can demand 
of the United States, wiio, as to this, take the place of the Creeks. 
So much for the nature of the debt itself, in relation to this claim of 
interest on it. 

2. With i*egard to the adjustment of the amount of this debt, it en¬ 
ters deeply into the equitable consideration of thequestion of interest ; 
for if the amount of the debt itself has been settled on principles hard 
and severe on tl»e citizens of Georgia, there is the greater color of 
reason for the allowance of interest to them : if, on the contrary, the 
debt itself has been adjusted on princii)les large and liberal, the de¬ 
mand of interest would come with an ill grace. View the subject in 
another light. I have said that the principal debt itself, in this case, 
is in the nature of damages for trespass on the property of the citizens 
of Georgia, or for the conversion of other property of theirs to the 
use of the Indians. If the Commissioner, in assessing these damages, 
has given to the citizens of Georgia strict and stinted measure, there 
is nothing offensive to equity in their asking for interest; but, if he 
has already given them vindictive and even double damages, the ad¬ 
dition of interest to such damages is not, I think, a demand for which 
equity, of her own aCcord, would cry aloud. With this considera¬ 
tion in view, let us look to the report of the Commissioner, and see by 
what rule he has adjusted the debt. 

First We have seen that, by the treaties, the Uniteil States, taking 
the place of the Creeks, are answerable only for such property as was 
in being, within the Creek nation, and, so, capable of being restored 
at the date of the respecti^ e treaties. ^ „ 

Has the Commissioner been strict in calling on the Georgia claim¬ 
ants for j)roof of the affirmative fact, that the property for which they 
made their claims was in being, and within the Creek nation, at the 
dates of the respective treaties ? 

On the contrary, he has, in every instance, presumed this fact in 
favor of the claimants, without proof, and allowed the claim, except 
where the claim itself is divccOy for property destroyed. 1 do not say, 
that, in this, the Commissioner did wrong, but surely in this, there 
was no rigor towards the Georgia claimants; it was impossible to have 
adopted a nioi-e liberal rule. 

/Secondly. As to the standard of value. The epoch, with relation 
to which the values are to be considered, is from 1783 to I802,thatis, 
from twenty to forty years ago ; the region of country to be regarded 
with reference to tlic same subject of value, is the frontiers of Geor¬ 
gia. In relation to that country, and in relation to that time, negroes, 
«j[(J and young, men, women, and children, arc valued at an average 
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of SS65 80, (i. e, 88 negroes at g 32,201;) horses, of all ages and de¬ 
scriptions, are valued at an average of S87 41, ( i. e. 471 horses at 
g 41 , 171 ,)&c. in the same proportion in regard to other articles;? 
which, I understand, is fixing the property at an average of double 
its x 2 Llm,atthattimefinthatqttarterofthecountry. If this be so, equity, 
so far from demanding, would revolt at the proposition of adding in¬ 
terest to such a valuation ; it would be usury, not interest; prodigality, 
not justice. 

Third. With regard to the nature of the interest claimed in this 
case, it is as we have seen, as damages for the detention of the pro¬ 
perty itself. The measure of these damages is tlie annual value of 
the property. Permit me to illustrate this, with respect to negroes 
and horses, the two most valuable subjects of claim under these trea¬ 
ties. 

The measure of damages for a negro or a horse, detained from his 
owner, is tlie annual value of that negro or horse to^ the owner; but 
it is manifest, that this must depend on the age and other qualities of 
the negro or horse—e. g. old negro men and women, and young negio 
children, so far from being valuable, are a heavy charge to their own¬ 
ers ; those that are at their maturity', are valuable w hile vigorous and 
firm; but, as they advance towards old age, their annual value be¬ 
comes less and still less, till they, in their turn, become a burden, in¬ 
stead of a profit, to their owners ; and, among those, that are really 
valuable, death puts an end to the value, and there, in the analogous 
case of hire and profits, the^'account, as to such individual, always 
stops. These remarks arc equally applicable to the subject of horses, 
with these further disadvantages, that the duration of usefulness in a 
horse, is much shorter; and that, among horses of the description em¬ 
braced in this report, the breed is not continued, nor, consequentlj^ 
the annual value, in any degree, kept up. The equitable groimd of 
the allowance, in both cases, is the real utility of the animal, ymr by 
year ; and,, hence, in making up an account, in cases of this sort, the 
Commissioners are i-equii ed to report ages and sexes, the value year 
by year, and to note deaths, in order that the Chancellor may do en¬ 
tire and complete equity between the parties. This is the course of 
equity. 

The demand liere, is of the same uniform interest upon tlie original 
value of every article of property, from the time it came to the hands 
of the Creeks, down to the present day, without any allowance for 
deaths or deterioration by age; which is, to suppose, not only that 
every negro man, gelding, ox, and hog, that came into the possession 
of the Indians forty years ago, w as w'orth six per cent, on their respect¬ 
ive values at that time, w hich is, itself, a moral impossibility; but 
that they have all continued to live on to this day; and what is still 
more incredible, tliat each and every of them, throughout the whoH* 
period, has continued to be worth six per cent, on his. original value, 
dow^n to the moment at which interest is proposed to be paid. Does 
equity demand our assent to impossibilities like these I think not ; 
and yet it is only on this liypothesis that the claim of interest cap. be 
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sui^oi'lcU as ail cipiitable claim. Such is the nature of the interest 
w hich is claimed, and that, too, to be calculated on double the value of 
the jn opcrty. 

IV. It will be observed, by the article of the treaty ^vllicll has been 
quoted, that these claims of the citizens of Georgia, ■when ascertained, 
are to be paid, in five annual instalments, without interests 1 havesaid, 
that, as a general rule of law, unliquidated damages do not carry in¬ 
terest while they remain unliquidated ; but, from the time of their li¬ 
quidation, interest is, in some cases, allowed. So, open accouuti, as 
a general rule, do not carry interest while they remain open; but, from 
the time of their settlement, and a balance struck, they arc allowed to 
caiTy interest. Apply this principle to the case of this treaty: While 
the claims of the Georgia claimants remained unliquidated, they would 
not, according to the general rule of law, bear interest: but, from the 
time of their liquidation by the Commissioner, a claim of interest 
would, by the same general rules of law, arise in favor of the claim¬ 
ants ; but here the treaty steps in, and declares, that, even after their 
ascertainment, there sliall be no allowance of interest on these claims; 
Does not this provision present a strong inference, a fortiori, against 
the allowance of interest, prior to liquidation ? 

There was no occasion to guard, by treaty, against the allowance 
prior to the liquidation, because, as to that period, the law furnished 
the guard. But, at the moment at w hich the law would have allow ed 
a claim of interest to arise, the treaty interposes, and forbids the al¬ 
lowance. Tliis refusal of interest, in the stronger case, is the only 
case in which it could become a serious legal question, furnishes to my 
mind, a powerful implication that it could never have been the inten¬ 
tion of tlie parties to the treaty, to allow it, in the, weaker case, as to 
wbicb the prohibitions were already sufticiently strong and numerous, 
without any express prohibition by the treaty. 

V. It w ill be observed that this whole article of the treaty, stu¬ 
diously forbids the allowance of i nterest in every case, in wbicii there 
could be any color to claim it, Tfius, titir^gnm stipulated by the first 
part of the fourth article, to be paid to the Indians themselves, in 
part of the price for the lands ceded, is liquidated at the time of the 
contract, and is to he paid in specified sums, in fourteen annual pay¬ 
ments ; but ex})ressly ivithout interest 

To suppose the treaty-makers thus studious to forbid the interest, 
whenever a question might be raised, wdietber the general rules of law 
did not allow it, and yet to have intended the allow ance of it, w here 
the general rules of law would have forbid it, is, in my bumble judg¬ 
ment, to impute to them an intention neither natural nor probable. 

In short, in every light in w hich I have been able to look at this sub¬ 
ject, the claim of interest seems to me unfounded. I cannot conceive 
onw lmt possible ground the claim can be made, unless on the postulate, 
that every debt carries interest, as a matter of right, and that from 
its first incei)tion, which 1 have shown not to be true ; it is only sub 
modo, that a debt carries interest at all, and the modifications, as I 
have sUewuj, do not reach this case. 
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For these reasons, which I deem it totally unnecessary to recapitu¬ 
late to you, sir, I am of opinion that interest ought not to be allowed 
on the sums assessed by the Commissioners in favor of the Georgia 
claimants. 

I have the honor to remain. 

Sir, very respectfully. 

Your obedient servant, 

WILLIAM WIRT. 

The President of the United States. 

The aforegoing opinion is truly copied from Lib. B. page 84, &c.one 
of the Opinion Books of the Attorney General of the United States. 

JAMES WALLACE, 
Clerk to the Attorney Gen. U. S. 



